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Chancery practice—modifying knowledge1. broughtdea-ee. If it is to the of
court, chancery pending,the a proceedingbefore which is that a decreestill

previously unjust oppressive,in the is or forrendered case it is not error the
modifycourt broughtto the decree in accordance with the new it.facts before

modifya2. as Where motion is toevidence. made a decreeSame—affidavits
court,pending sides,which is still in and affidavits are submitted on both touch-

equitiesing proposed modification,the involved in the this will thatcourt hold
proceedings bysuch were had consent.

practicecase, proper be,3. In such the would toto either refer the case the
court,again, uponagain proof offered,master hear it in regularlyor but if

parties exhibiting facts,consent to a different mode of the willthe error be
thereby waived.

Though4. Partition—apportioning equityrents. it ais true that court of
jurisdiction partition, may,has in suit,cases of and in the same enter a decree

co-tenant, arrear,in afavor of for rent in the claim for rent in such cases must
be well established.

Writ of Error to the Circuit Court of Marion thecounty;
Hon. Silas L. Bryan, Judge, presiding.

The facts theof case are instated the offully theopinion
court.

Mr. B. B. Smith and Mr. M. for theSchaeffer, inplaintiff
error.

Belief from fraud,1. not onalleged theappearing record,
can be obtained aonly bill ofby review.

2. This was a for andchancery proceeding partition
andaccount, courts of have inequity cases ofjurisdiction
and in the samepartition, may, suit, enter a decree in favor

of a co-tenant for back rent. et al. v.Howey Ill. 95.Goings, 13
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Mr. H. K. S. for the defendants in error.O’Melveny,

1. The had the to the as itorder,court modifypower
the for rent. v. Gutcheus,related to See Coughranjudgment

Ill. all the are referred to.391,18 where authorities
2. The court had no in this form of proceed­jurisdiction,

therender one ofto James Taber,any judgmenting, against
for rents. Louvalle et al. v.defendants, Menard,$436.00

1 43.Gilm.

Chief Justice Breese delivered the of the Com*t:Mr. opinion

, inThis a bill for a and for an accountwas chancery, partition
in thathad,feñts'aíid which such wereof profits, proceedings

was decreed and a decree rendered Jamesa.partitioii against
one of the for todefendants, certain rentsTabér,M. alleged

he enti-him,received one of thehave been by partiesbeing
lands, hadinterest in the and whoto an undividedtled

them, therefor.control over the rentsexercised receiving
to make whowere duly partition,Commissioners appointed

thenot be done tothe same could without prejudicereported
land,the the court anof entered orderwhereuponproprietors

the a master for thatthe sale of land, byfor special appointed
theand that he be to take as totestimonyrequiredpurpose,

rents.
that M. Taber hadmaster James receivedThe reported

to four hundred and and afifty-five dollars,rents amounting
him that he account to hiswas rendereddecree against

that sum. This at the term, 1867,for wasco-tenants August
the cause was continued.and

a notice was served the invacation, error,In upon plaintiff
be at the tíext March to cor-term,that a motion would .made

of the sameand to set aside so much as decreedrect this decree
the of four hundred and dollars rents, bypayment fifty-five
James M. Taber.
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andterm,at the Marchheardon to becamemotionThis
the wholethe same,andinread againstwere supportaffidavits

affidavits.tried on thecaseof the beingmerits
far asin soterm,decree of AugustThe court modified the

Taber,M.Jamesthe rentsof byrelated to theit payment
the commissioner.of salethe byand then reportapproved

thein bringsthe petitionthis decree,To reverse complainant
this modificationerror,here writ ofthe record by assigning

of the decree as error.
in court,stillthe case wasIt appears finajjy.^clearly not^

inadgB,W&sthe decreethe motion towhendetermined, modify
time,It intherefore,and entertained. was, apt ant|tin|?<

/'x-pxia : 1xxx/■.I' x.xX nri’rrt£fthe decree ofthe to set aside or meAugttS’t­had modifypower
submitted. Theon the affidavitsterm, proper prapfq4w$>^'J'^;

qfthethe to have referredhave for courtbeen, again quas.tipi|
or theevidence,for further cou^l-^m¿,rents to the master

havqTraaaz^l'sodoubtless wouldhave heard this andevidence,
havethe seem toso butdo,had it been moved toit, parties

to be deci­of rentthesubmitted, consent, whole questionby
the motionofon theded on the affidavits hearingpresented

howeverconsent, irregu­to the decree. Thismodify bybeing
undo hasnot what been done,lar it have we willbeen,may

for this irregularity.merely
that the affidavitsin error now contends wereThe plaintiff

no of cross-exami-not because there wasevidence, privilege
the modehe made no to ofbutnation, proceeding,objection

the merits of the case should determined onbut consented be
on both sides.the affidavits submitted

init is true a court of has casesjurisdictionThough equity
in enter a decree in favorof and the same suit,may,partition,

rent in etof a co-tenant for al. v. 13arrear—Howey Goings,
Ill. 95—the claim for rent must be well established. The

furnished these as to the ofaffidavits,evidence by liability
Taber for thewas to andrents, least,very conflicting, say
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madethe decreeso, uponnot disturb finallywe couldbeing
those affidavits.

thetheseas rents,the decree toAs to the to modifypower
theis full to18 Ill. 891, point.case v. Gutcheus,of Coughran

Marchmotion aton thethe wholeWe regard proceeding,
TheerroremPand “consensus tollitasterm, consent,by

must affirmed.decree be
Decree affirmed.

CompanyMississippi RailroadOhio &

v.

Noah Brubaker.

- againstcompany fencing stock.of The1. Construction statutes—railroad
“requires companies maketo and maintain suffi-railroadwhichstatute fences.

sheep hogscattle, horses, getting railroad,”and from on suchpreventcient to
remedial,penal statute, and will areceive liberal construction.is not buta

Killing and included in theasses term cattle. Railroad2. stock—mules com-
to, killingreferredpanies, asses,under the act above are liable for mules and

“terms,being included in the óattle andthese animals horses.”

Appeal from the Circuit Court of Marion the Hon.county;
L. Bryan,Silas Judge, presiding.

for theMr. H. P. Buxton, appellants.

& for theMessrs. Willard Goodnow, appellee.

Mr. Lawrence delivered the of theJustice Court:opinion


